
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



7oo YALE LAW JOURNAL 

the realty by mere performance of the condition of the escrow. (1913) 23 Yale 
Law Journal, 33; and see Farley v. Palmer (1870) 20 Oh. St. 223, 225. If 
this is the correct analysis of the nature of an escrow it is apparent that the 
section of the Statute of Frauds relating to contracts has no application. If the 
Statute applies at all it must be by virtue of the section which relates to the con- 
veyance of interests in land. The physical act of handing over a deed, either to 
the grantee or to a third person, may always be explained by oral testimony 
to show whether or not intended as a "delivery" at all. Why not, then, to show 
whether it was a conditional or an unconditional delivery? If it appears that 
the grantor by the delivery intended to create a legal power in the grantee to 
obtain title by performing a condition, that is, intended to create an escrow, why 
should not effect be given to that intent? If the delivery was absolute, the 
grantee is vested with all the rights, powers, etc., which make up title; if the 
delivery was in escrow, he is vested with the power to acquire title. There seems 
no more reason to apply the Statute of Frauds to one conveyance than to the 
other. The question remains whether a delivery in escrow had in fact taken 
place in the principal case. It may be doubted whether the grantor defendants 
intended the delivery of their deed to the attorney to operate as an escrow until 
the other parties had made a similar delivery. But if they did, it is submitted, 
effect should have been given to it. To require an en forcible executory contract 
in addition to a conditional delivery goes a long way toward abolishing the 
doctrine of escrows. See Tiffany, Conditional Delivery of Deeds (1914) 14 
Columbia L. Rev. 380, 398 el seq. 

Evidence — Dying Declarations — "Murdered" as an Expression of 
Opinion. — In a homicide trial the state offered in evidence the testimony of a 
witness who swore that the deceased made a dying declaration to the witness 
to the effect that the defendant "murdered" him. The trial court admitted the 
evidence. Held, that this was error as it was a mere expression of opinion by 
the dying man involving a conclusion of law. Pitcher v. The State (1917, Ala.) 
77 So. 75. 

The statement, "He killed me" satisfies the requirements for a dying declara- 
tion and is admissible everywhere as a statement of a fact. Parker v. State 
(1914) 10 Ala. App. 53, 65 So. 90. The fact is the belief of the deceased that 
he met his death at the hands of the defendant. But when anything beyond 
this is involved in the statement some courts exclude it as an expression of 
an opinion. Jones v. Commonwealth (1898, Ky.) 46 S. W. 217 ("shot me for 
nothing") ; State v. Sale (1902) 119 la. 1, 92 N. W. 680 (the deceased "was to 
blame") ; Berry v. State (1897) 63 Ark. 382, 38 S. W. 1038 (the whiskey was 
"poisoned"). A larger number of courts, though with considerable hesitation, 
have admitted such statements. State v. Lee (1900) 58 S. C. 335, 36 S. E. 
706 ("killed me for nothing") ; Gerald v. State (1901) 128 Ala. 6, 29 So. 614 
("killed me for nothing") ; Powers v. State (1897) 74 Miss. 777, 21 So. 657 
("killed me without cause") ; Shenkenberger v. State (1900) 154 Ind. 630, 57 
N. E. 519 ("poisoned by my mother-in-law") ; State v. Gile (1894) 8 Wash. 12, 
35 Pac. 417 ("butchered" by the doctors). It is believed that these difficulties 
follow from too close an application of the opinion rule, the object of which 
is to require witnesses to place the facts in detail before the jury, leaving the 
latter to draw the necessary inferences. Where the declarant is dead it is 
impossible to obtain from him any more detailed facts to guide the jury in 
drawing such inferences. As Professor Wigmore declares, "Some of the rulings, 
in their pedantic technicality, would be a scandal to any system of evidence sup- 
posed to be based on reason and common sense." Wigmore, Evidence, sec. 1447. 
From a technical viewpoint the word "murdered" is a conclusion of mixed law 
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and fact rather than purely an expression of opinion. Cf. (1917) 27 Yale Law- 
Journal, 277. But in popular usage it is at least predominantly a statement of 
a fact. The deceased simply meant that he was killed by .what appeared to be 
the deliberate act of the defendant, and his statement should not be interpreted 
as an attempt to give a legal opinion with respect to degrees of homicide. Once 
the fact is established that the homicide was the act of the defendant, other 
evidence is nearly always available bearing on the issues which determine its 
legal classification. Since the statement bears directly on the most fundamental 
issue of fact in the case, and the one most difficult to prove by any other 
evidence, it seems pure technicality to allow so slight an admixture of anything 
but fact to exclude it. In accordance with this view, such a statement was 
admitted in State v. Mace (1896) 118 N. C. 1244, 24 S. E. 798. Cf. State v. 
Baldwin (1890) 79 la. 714, 45 N. W. 297. The principal case seems an unfortu- 
nate example of a tendency from which the criminal law is now happily freeing 
itself. 



Feaui>— Misrepresentation by Silence— Rescission.— In an action for the 
purchase price of a span of mules, the buyer's defense was that he had rescinded 
the contract because of the fraud and deceit of the seller. The trial court found 
that the plaintiff when he sold the mules refused specifically either to warrant 
their soundness or to make any statement as to their condition, but told the 
defendant to examine them for herself. The defendant's examination failed to 
reveal that one of the mules was suffering from a disease which the trial court 
deemed a latent and material defect. At the time of the sale the seller knew of 
the existence of this disease. Immediately on discovery of the disease the buyer 
offered to return the mules to the seller. Held, that the seller was not entitled to 
recover the purchase price. Salmonson v. Horswill (1917, S. D.) 164 N. W. 
973. See Comments, p. 691. 

Libel and Slander— Malice in Fact and Law— Compensatory and Puni- 
tive Damages.— In an action for libel and slander the trial court made certain 
detached statements from which the jury might well have inferred that the 
amount of the damage was within the discretion of the jury and was dependent 
upon the malice involved. Then the court correctly stated the Connecticut rule 
which gives as compensatory damages the equivalent of injuries received, and as 
punitive damages the expenses of the suit less taxable costs. Held, that there 
was error in the first part of the instructions, as the effect of malice in fact on 
compensatory damages should have been expressly limited to the actual effect of 
such malice in increasing the plaintiff's suffering. Craney v. Donovan (1917, 
Conn.) 102 Atl. 640. 

In actions of libel and slander two kinds of malice are recognized, malice in 
law and malice in fact. Coleman v. MacLennan (1908) 78 Kan. 711, 98 Pac. 
281 ; Sullivan v. McCafferty (1917, Me.) 102 Atl. 324. Malice in law' is a so- 
called presumption of law which finds malice in the utterance of the words with- 
out legal justification. Tim v. Hawes (1916, N. Y. App. T.) 97 Misc. 30, 160 N. 
Y. Supp. 1096. This is a confusing fiction which really means that no malice is 
required to sustain the action. Jeremiah Smith, Surviving Fictions (1917) 27 
Yale Law Journal, 147, 156. If the plaintiff rests his case here, he is entitled 
to compensatory damages. Haines v. Schults (1888, Sup. Ct.) 50 N. J. L. 481, 14 
Atl. 488. A majority of the states award punitive damages in case malice in fact, 
or actual ill-will, is shown. Cohalan v. New York Press Co. (1914) 212 N. Y.' 
344, 106 N. E. 115. In these states the absence of actual malice has been held 
inadmissible to affect the amount of compensatory damages. Garrison v. Robin- 



